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1.0. Introduction

On the 25th July 20L9, the Government introduced in Parliament, The Parliamentary

Elections (Amendment) Bill, 2019 as paft of the electoral reform Bills of 2019. The Bill

was accordingly referred to the Committee on Legal and Parliamentary Affairs pursuant

to Rule 128 of the Rules of Procedure of Parliament.

2.0. Methodology

In considering the Bill, the Committee was guided by Rule LzB (2) of the Rules of

Procedure of Parliament and met and received memoranda from a number of interested

stakeholders includi ng;

1. The Attorney General, the Mover of the Bill

2. The Minister of Justice and Constitutional Affairs

3. The Electoral Commission

4. Uganda Law Reform Commission

5. Citizens'Coalition for Electoral Democracy in Uganda

6. Inter-Religious Council of Uganda

7. Uganda Joint Christian Council

B. Members of the National Consultative Forum

9. Different Political Pafties

10. Consulted with citizens from a cross the five (5) regions of the Country

ll.Received different written memorandum from various stakeholders,

Members of Parliament.

including

3.0. Objectives of the Bill

The object of the Bill is to amend the Parliamentary Elections Act, 2005 to provide for the

participation of independent candidates in elections; to provide for restrictions on

candidates'sources of funding to finance elections; to require the Electoral Commission

to designate restricted areas and to provide for a special procedure for voting in restri

areas.
I
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4.0. Analysis of the proposals made by the Bill

4.t. Election of Members of Parliament for newly created district

The Bill proposes in Clause 1 to amend section B of the Parliamentary Elections Act by

substituting for subsection (5) the following-

"(5) Where a new district or constituency is created after the

general elections, the elections for the district or

constituency shall not be held until the next general

elections, to fill the vacant elective positions."

Section 8 (5) of the Parliamentary Elections Act currently grants a District Woman

Representative the option, where a new district is created, to continue representing the

district of her choice. Furthermore, the provision requires the election in the district that

remains without a representative to be held within 60 days.

The effect of the above amendment is to require that when a new district or constituency

is created after a general election, the elective positions created are not filled immediately

as has been the case, but are filled at the next general elections.

The Committee things the proposed amendment should be supported for the following

reasons;

1. The proposal to stagger the commencement of a constituency and the election of

Members of Parliament for a newly created district is in line with the principle

contained in Article 63 (6) of the Constitution here reproduced;

"(6) Where the boundary of a constituency established

under this Article is altered as a result of a review, the

alteration shall come into effect upon the

dissolution of Parliament. " a



2. Secondly, the proposal will help the planning and budgeting of Parliament and

Government generally in so far as knowing the exact number of Members of

Parliament. It should be noted that at the moment, once a new district is created

during the subsistence of the term of Parliament, that newly created local Government

commences immediately, unless the commencement is staggered to a fufther date.

This means that the number of Members of Parliament cannot be ascertained since

this can change any time from the creation of new districts.

However, whereas this provision is important and should be suppofted, there is need for

this provision to be harmonized with the Constitution, especially Article 1 of the

Constitution. The proposal as it stand in the Bill might be challenged for infringing on

Afticle 1 (4) of the Constitution in as far as it proposes to postpone the holding of elections

in the district to fulfil the elective offices in that district when such district has already

come into effect.

Article 1 of the Constitution deals with sovereignty of the people of Uganda and it

commands that the people of Uganda are sovereign. Clause 4 of Article 1 directs that the

people of Uganda shall express their will and consent on who shall govern them and how

they are governed, through regular, free and fair elections of their representatives or

through referenda.

Once a new district is created and commenced, the people resident in that district have

the right to choose their representative, including their Member of Parliament. The

proposal in the Bill however, will mean that the residents of that District will not, in spite

of the commencement of the District, be able to choose their representative in

contravention of Article 1.

In order for the proposal in the Bill to be effective and to comply with Article 1 of the

Constitution, there is need for a standalone provision in the Bill to specifically require that

once a new district is created, it only commences at

Y
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More so, the provision is ambiguous in as far as requiring the postponement of the

elections to fill those vacant elective positions existing in the district until the next general

elections. The ambiguity is in the use of the words "general elections".

The Committee is alive to three types of general elections in Uganda as outlined in Article

61 (2) of the Constitution; the Presidential election, General Parliamentary Elections and

Local Government Election. It is not unascertainable when the elections to fill the vacant

positions will be held since the provision makes reference to three general elections.

Recommendation

a The Committee recommends that Clause 1 stands part of the Bill albeit with

amendments in order to comply with Article 1, 78 (l) (a) and (b) and Article 63 of
the Constitution to ensure that the district or constituency does not commence

immediately it is formed.

The Committee further recommends that the provision should for clarity specify

the general election being refered to and that this should be the general

Pa rl i a m e n ta ry e lecti o ns.

a

4.2. Eligibility to stand as independent candidate

The Bill proposes in Clause 2 to inseft sections 10A dealing with eligibility of an

independent person to stand in a parliamentary elections.

The Bill proposes that a person who intends to stand for election independent of a

registered political party or organisation must have ceased to be a member of a political

party or organisation and either ceased to be a member of a Political pafi or organisation

twelve months before nomination day or has never been registered as a member of a

political party or organisation.

The provision fufther requires that an independent candidate shall be taken to have

ceased to be a member of a political pafi or organisation if that person has complied

with the constitution, rules and regulations of the political pafi or org

!
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he or she belonged, that relate to cessation of membership of that political party or

organisation, and was discharged by the political paty or organisation.

To appreciate this, there is need to consider the effect it will have on Articles 1,2L,29

(1) (e), 72 (4),80, 83 (2a) and (2b) of the Constitution and section 3 (2) of the Political

Parties and organisations Act. These provisions collectively and individually guide and

guarantee the enjoyment of rights by independent Members of Parliament.

The Constitution, in Article 72 (4) grants and guarantees a person's right to stand for

election as a candidate independent of a political party or organisation. The same

constitution commands that all persons in Uganda are equal before law in all spheres of

political, economic, social and cultural life and in every other respect and direct that such

persons must enjoy equal protection of the law. Other than the provisions of Article B0

of the Constitution, the Constitution does not impose any additional requirements on a

person to be eligible for election to Parliament and does not discriminate against such

persons whether independent or party sponsored. It's important to note that the

Constitution guarantees a person's right to associate with others and the only limitations

imposed on such a person must be demonstrably necessary in a free and democratic

society as prescribed in Article 43 (2) (c) of the Constitution.

The Committee reviewed the proposal made in the Bill and identifies the following areas

as controversial and susceptible to be challenged in Coufts of law;

(a) The requirement that a person can only stand as an independent candidate if

that person ceased to be a member of a political pafi or organisation twelve

months before nomination day;

(b)The requirement that for one to be taken to have ceased to be a member of a

political party or organisation one must have complied with the constitution,

rules and regulations of the political party or organisation to which he or she

belonged, that relate to cessation of membership of that political

organisation;
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(c) The requirement that a person ceases to be a member of a political paty or

organisation if he or she is discharged by the political paty or organisation.

Whereas the above provision may be well intentioned, the above identified issues may

collectively and individually be challenged for-

(a) Infringing on the right to association as guaranteed under the Constitution. Afticle

29(1) (e) of the Constitution guarantees a person's right to associate with others

and it commands that every person shall have a right to freedom of association

which shall include the freedom to form and join associations or unions, including

trade unions and political and other civic organisations.

The Bill, in prescribing the conditions which must be satisfied by a person to stand

as an independent candidate, may have inadveftently infringed the rights of

association of individual members of Parliament. The provision pafticularly

infringes on the right to association by requiring a person to be eligible to stand

as an independent candidate if he or she has ceased to be a member of a political

party or organisation twelve months before nomination day. The provision fufther

infringes on the right to association in so far as requiring that a person ceases to

be a member of a political party or organisation if that person is discharged by the

political party she belonged.

The above provisions will have the effect of forcefully conscripting a person to

remain a member of a political party against his or her wishes. It should be noted

that section 3 (2) of the Political Parties and Organisations Act 2005 guarantees a

person's right to form or join a political party of his/her choice. By that provision,

association with political pafties must be voluntary in nature, and no individual

should be forced to join, remain or belong to any association against their will.

That same right is re-echoed in Afticle 10 of the African Charter on Human and

Peoples Rights and Afticle 20 of the Universal declaration of Human rights which

jointly requires that a person shall not be compelled to belong to an associatio

onal best practices that Uganda must respect.This now form e



(b) infringing on Article 21 (1) of the Constitution. Article 21 (1) deals with equality

before the law and commands that all persons are equal before the law in all

spheres of political, economic, social and cultural life and in every other respect

and shall enjoy equal protection of the law. The provision, especially Clause 10A

(a) which requires that a person should have ceased being a member of a political

party or organisation twelve months before nomination day might infringe on

Afticle 21 (1) in so far as imposing additional qualification requirements which do

not apply to any other person other than an independent member of parliament.

For instance, whereas an independent candidate must have ceased being a

member of a political party or organisation twelve months before nomination day

in order to pafticipate in Parliamentary Elections, an independent member joining

a political party qualifies immediately to stand in Parliamentary Elections. This

differential application of the law contravenes Afticle 2l of the Constitution.

(c) Additionally, the provision may be challenged for amending Article 83 (2a) by

infection, thereby infringing on the Constitution. Afticte 83 (2a) is reproduced

below-

"(2a) Clause (t) (g) and (h) shall not to an independent Member

joining a political party or political organisation or a Member

leaving one political party or organisation or become an

independent member within twelve months before the end of the

term of Parliament to participate in activities or programmes of a

political party or organisation relating to a general election."

The above provision empowered a Member of Parliament to cease to be a member

of a political parfi or organisation which he or she belongs to in Parliament or if

independent, to join a political party or organization twelve months before the end

of the term of Parliament in order to pafticipate in programs or activities of

political party without losing

tr
his her seat.



(d) The proposed amendment, especially the requirement on a person intending to

stand for election as an independent member to cease being a member of a political

party or organisation 12 months before nomination day, directly conflicts with

Article 83 (2a) of the Constitution as follows-

(i) Unlike Afticle 83 (2a) which allows a person to leave a political party or

organisation to join a political party or organisation or to stand as

independent candidate within 12 months before the end of the term of

Parliament, the proposed amendment requires such a person to have

ceased being a member of a political pafi or organisation 12 months

before the nomination day;

(ii) Unlike Afticle 83 (2a) which allows a person to leave a political pafi or

organisation at the end of the term of Parliament, the proposed

amendment proposes that such a person leaves before nomination day.

It should be noted that unlike the term of Parliament which is

asceftainable and prescribed in Article 77 of the Constitution, nomination

day is unasceftainable. Indeed, nomination day is un-asceftainable by

law considering that section 9 of the Parliamentary Elections Act allows

the Electoral Commission to declare by gazette nominations day for

candidates.

(e) This provision, not only conflicts directly with Article 83 (2a), it also imposes additional

qualifications on a person intending to stand as a Member of Parliament beyond those

prescribed in Afticle B0 of the Constitution. Afticle B0 of the Constitution prescribes

the qualifications of a person to stand for election. These qualifications are re-echoed

in section 4 of the Parliamentary Elections Act. The proposal therefore to include a

unique qualification for persons running as independent candidates as proposed in

the Bill not only amend Afticle B0 by infection but expands the provision of Article B0

unlawfully.



It is important to note that the Constitution specifically prescribes the manner in which

it is to be amended. Afticle 259 is instructive on this matter and requires as follows-

"259. Amendment of the Constitution

(1) Subject to the provisions of this Constitution, Parliament may

amend by way of addition, variation or repeal, any provision

of this Constitution in accordance with the procedure laid

down in this Chapter.

Q) fhis Constitution shall not be amended except by an Act_ef

Parliament-

(a) the sole purpose of whi Constitution;

and

(b) the Act has been passed in accordance with this

Chapter"

in this situation, Afticle 259 (1) and (2) (a) is relevant and it allows for the amendment

of the Constitution by way of addition, variation or repeal as long as there is an Act the

sole purpose of which is to amend the Constitution. This means that for the Constitution

to be amended, there must be a specific Bill for an Act of Parliament to amend the

Constitution. The effect of the amendment of the Constitution by infection was discussed

in the landmark decision in the case of Paul K. Ssemogerere, Zachary Olum and Juliet

Rainer Kafire vs. Attorney-General Constitutional appeal No. 1 of 2002wherein Oder JSC

obserued that-

'Amendment of the Constitution is provided for by Article 258 of the Constitution,

the provisions of which are to the effect that the Constitution can only be amended

if an Act of Parliament is passed for that purpose; the Act has the effect of adding

to, or repealing provision of Constitution; and has been



passed in accordance with the provisions of Chapter Eighteen of the Constitution.

To me, it follows that if an Act of Parliament has the effect of adding to, varying

or repealing any provisions of the Constitution, then the Act must be said to have

amended the affected Afticle of the Conrtitution"

He further observed that-

"In view of my finding that Act 13/2000 is in conflict with the constitution, it is my

considered opinion that Ad 13/2000, was a "colourable" legislation. A colourable

legislation occurs where a legislature lacking legislative power or subject to a

constitutional prohibition may frame its legislation so as to make it appear to be

within the legislative power or to be free from the constitutional prohibition. Such

a law is "colourable" legislation, meaning thereby that while pretending to be a

law in the exercise of undoubted power, it is, in fact, a law on a prohibited field".

In the end, he held that-

"in the instant casel Act 13/2000, in my view, was a colourable legislation, by

which Parliament sought to amend Articles 28, 41, 44(c), 128 and 137 (1) and (3)

of the Constitution without saying so. It did indirectly what it could not do directly,

without complying with the Constitutional procedural requirements. For this reason

and the others I have already given in this judgment, section 5 of Act 13/2000 is

in conflict with the provisions of the Constitution in question, and is null and void.'

In the instant case, since Clause 2 of the Bill proposes to expand the qualification

requirements for a Member of Parliament, it ought to have amended Afticle B0 directly

instead of doing so through an Act whose sole purpose is not to amend the

Constitution.



The Committee is fortified in the conclusion that currently, there exists no law in Uganda

prescribing how a Member of Parliament ceases to be a member of a political party or

organisation. We take cognizance that Afticle 83 (2b) of the Constitution directed

Parliament to prescribe the grounds and procedures that every political party or

organisation must follow before terminating a person's membership to a political party or

organisation.

Therefore the proposal that in determining whether a person has ceased be a member

of a political paty or organisation, consideration has to be made to the constitution, rules

and regulations of the political party or organisation to which such a person belonged as

well as requiring the issuance of some form of discharge by the party is not only an

affront to the right to association but does not take into account the command of the

Constitution as contained in Afticle 83 (2b) that the grounds, procedures and processes

through which a person ceases to be a member of a political pafi or organisation are to

be prescribed by law and not by the individual political party or organisation's constitution,

rules and regulations.

Recommendation

The Committee recommends that Clause 2 stands part of the Bill albeit with the following

amendments in the proposed section 10A,-

a

o

by removing matters that infringe on the Constitution, specifically, Article 1, 7

Articles 7, 27, 29 (1) (e), 72 ft) and 102 of the Constitution and section 3 (2)

of the Political Pafties and Organisations Act.

By requiring compliance with the law made pursuant to Article B3 (2b) of the

Constitution before a Member of Parliament is dismissed from a political party

or organisation.

v
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4.3. Electionfinancing

The Bill proposes to insert a new section 108 in the Parliament Election Act to provide for

financing of elections. The Bill proposes to impose an obligation on a candidate in a

Parliamentary election to declare to the EC, within foufteen days after nomination day,

the source of funds for financing his or her election. The Bill proposes to prohibit the

obtaining, soliciting or receiving any financial or other assistance from any foreign

Government, institution, body or person which or who has demonstrated an intention to

overthrow the lawfully established Government of Uganda, or to endanger the security

of Uganda and from organisations that have been declared terrorist organisations. The

Bill proposes to impose a punishment on a candidate or agent for contravening the

provisions of that section in form of a fine not exceeding one hundred and twenty

currency points or imprisonment not exceeding five years or both. The provision

empowers court to order the funds received in contravention of the provision to be

forfeited to the state.

It is the considered opinion of the Committee that the proposed amendment on election

financing should be lauded and supported. Firstly, the current legislation regulating the

election finance and expenditure, such as the Constitution of the Republic of Uganda,

1995, the Electoral Commission Act, Cap 140, the Parliamentary Elections Act, 2005, the

Presidential Elections Act, 2005, the Local Government Act, Cap 243 and the Kampala

Capital City Authority Act, 20t0, do not adequately regulate election financing and

expenditure in Uganda.

The inadequacy of the legal regime has resulted in commercialisation of politics:

increasing the cost of running for political office and resulting into unsustainable pressure

on the paft of candidates, wastage of resources, macro-economic volatility such as was

experienced after the 20lt General Elections as well as increased occurrence of

corruption cases in Uganda. The increased commercialisation of politics has not only

resulted in an uneven playing field amongst candidates and political parties and

r apathy, ncial ruin for

ce
orga nisatio but has led to
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pafticipate in elections as well as abuse of state resources. Unless election campaign

financing and expenditure is regulated by enacting legislation limiting the election

financing and expenditure, the unrestricted funding will hinder the progress of democracy

in Uganda as well as the economic social development of the country.

The proposed amendment is also a best practice that should be copied. In most countries,

such as Kenya, Ghana, Nigeria, Malawi, Rwanda, South Africa, United Kingdom, United

States of America, India and Canada there is some form of restrictions on elections

finance and expenditure, both legislative and non-legislative, like is the case in Rwanda.

Whereas the proposed amendment should be suppofted, the proposal does not go far

enough in order for it to be effective.

(i) The provision is likely to face challenges for failure to impose a limit on how much

a candidate may spend during the election. The provision only deals with campaign

financing and does not impose any restrictions on the amount a person may spend.

For instance, in most countries that have campaign financing laws, the laws impose

a spending cap. Indeed, in India, the law imposes a spending limit cap of about

United States Dollars one hundred thousand for a seat in the Indian Lok Sabha.

There is also a requirement for candidates to submit a true account of election

expenses with the EC. An incorrect account or expenditure beyond the ceiling can

attract disqualification for up to three years under Section 10A of The

Representation of the People Act, 1951.

In Kenya, the Independent Independent Electoral and Boundaries Commission

(IEBC), empowered under the Election Campaign Financing Act sets the

expenditure cap for all elections in Kenya. In the 20t7 elections rycle, IEBC

imposed a cap on campaign expenditure for those vying for national assem

seats ranging between Ksh 2.2 Million to a maximum of Ksh 33.3 Million



(ii) The provision only imposes an obligation on a candidate to merely declare the

sources of their income before nomination day. There is no obligation to declare

any finances solicited, obtained or received at any time after the nomination day.

(iii) The punishment is not deterrent enough and complying with the provision might

be challenging. The Bill proposes to impose a punishment on a candidate or agent

of flne not exceeding one hundred and twenty currency points or imprisonment

not exceeding five years or both. In most countries, violation of such a provision

results in being banned for a defined period of time from participating in elective

politics. This is happening in Kenya and India.

(iv)The proposal should be contained in a stand-alone legislation that deals with all

aspects of election finance and expenditure as is the case with countries such as India

and Kenya where there is dedicated legislation detailing all the procedures applicable

to election financing prescribed in a standalone legislation.

(v) The provision is also ambiguous since it does not prescribe who is to make the

determination that a foreign Government, institution, body or person has

demonstrated an intention to overthrow the lawfully established Government of

Uganda, or to endanger the security of Uganda.

Recommendations

The Committee recommends that the proposed section 108 stands paft of the Bill albeit

with the following amendments-

to expand the provision to include the submission of a budget to the

Commission;

to prohibit the use of government resources or assistance from a government

institution, corporation or a public officer in campaigns.

a

a

To remove the ambiguity in the curent provision which appears to allow the

a domestic source which has

o

receipt of and other

%



a

demonstrated an intention to ovefthrow the lawfully established Government of
Uganda, or to endanger the security of Uganda.

To specifically prohibit the obtaining of financial or other resources from a

foreign government

4.4. Time for distributing election material

The Bill proposes in Clause 3 to amend the time within which to distribute polling material.

The Bill proposes to amend section 27 by substituting for the words "Within fodry-eight

hours before polling day" the words t'At any time before polling time".

Currently section 27 imposes an obligation on a returning officer to, within 48 hours

before polling day, furnish every presiding officer ballot papers, a statement showing the

number of ballot papers issued and other voting material. The Bill proposes that this

statutory duty should not be carried out within fofi eight hours as is currently the law,

but should be carried out "at any time before polling time." It should be noted that the

law does not define what amounts to polling time but section 29 (2) of the Parliamentary

Elections Act guides that at every polling station, polling time commences at seven o

clock in the morning and closes at five in the afternoon.

The proposed amendment, although well intentioned may cause a number of challenges

which might affect the integrity of election as well as disfranchise voters.

The proposal to remove the time within which to distribute polling material is likely to

lead to delay in dispatching, receiving, set up and commencement of polling time since

the time prescribed in the current provision was intended to ensure that election material

arrive early enough at a polling station. Fufthermore, the proposal does not take into

account the fact that some polling stations are hard to reach or in most cases, far away

from the offices of a returning officer which are at the District. In such a situation, the

removal of the prescribed time within which to ensure release of polling material might

affect the conduct of elections at such poll

elections.

ing stations ng from the late release



The Committee further considers the phrase, "any time before polling" as ambiguous.

The phrase may be interpreted to allow the presiding officer to release polling material

any time before polling which may be a few seconds before polling time or a month or

so before polling time. This unchecked discretion is too wide and may be abused.

Therefore, amending the provision as proposed by the Bill will be legislating for

inefficiency, incompetence and negligence. It is important to note that during the 2016

elections, there was a delay in delivering voting material to ceftain polling stations,

including Kampala and Wakiso. The Supreme Couft, in the Supreme Court, in the case of

Amama Mbabazi us Yoweri Kaguta Museveni, the Electoral Commission & the Attorney

General, Presidential Election Petition No. I of 2016 admitted evidence which pointed at

the effect of delaying to receive polling material before polling day. Indeed, court

obserued as follows-

"In our opinion, the measures taken during the emergency

meeting were not effective because according to the evidence

of Sendagire Gerald a resident of Zana, although voting started

at 12:30 p.m. it ended at exactly 4:00 p.m. Fufther, according

to Kajoro Allan, voting at his polling station started at 1:00p.m.

and ended at B:00 p.ffi., which indicates that the messages

sent out by the Commission tu ertend the time of voting might

not have been received at all the polling stations. In our

judgment, the blame for this confusion lay squarely with the

Commission."

Court went on to find the failure by EC to deliver polling material within the time prescribed

in the law to be grossly negligent and inefficient. The Supreme Court held that-

"The readiness of the Commission to conduct an election is an

essential ingredient in delivery of a free and fair election and it
is irrelevant that it is only in two Districts that delays were

an improvement on \that the voter- q



the previous elections. It was imperative that the Commission

availed voting materials to each and every voter in every corner

of Uganda within the time prescribed by the law and not create

chaos and panic as was evidenced in the Districts of Kampala

and Wakiso.

It was the Court's finding that the Commission did not comply

with its duty under Section 28 of the PEA in the affected areas.

We accordingly held that the failure to deliver polling materials

to polling stations within such close proximity to the Commission

was evidence of incompetence and gross inefficiency by the

electoral body."

Recommendation

The committee recommends that Clause 3 is rejected and deleted from the Bill with the

justification that the proposal to remove the time within which the commission may

deliver polling material will disfranchise voters, cause delay in commencing polling and is

likely to affect the readiness of the Commission to condud election yet readiness to

conduct elections is an essential ingredient in delivery of a free and fair election.

4.5. Polling and polling procedures

The Bill proposes in Clause 4 to make changes to polling and polling procedures outlined

in section 30 of the Parliamentary Elections Act. The Bill proposes to replace the dipping

of a person's finger in indelible ink as a sign that such person has voted to instead require

such a person to be marked with indelible ink.

The Bill fufther proposes that at the commencement of polling, the presiding officer shall

demonstrate to at least 5 people who are registered to vote at the polling station that the

ballot box is devoid of any content. The n currently requires that the

demonstration is made to all present

h



The proposal as contained in the Bill is a good proposal and should be suppofted for

enhancing transparency in the electoral process. It should be noted that currently, section

30 of the Parliamentary Elections Act requires the presiding officer to demonstrate to all

present that the ballot box is devoid of any content. This provision is too broad since it

does not guide the presiding officer to whom the demonstration is supposed to be done.

The requirement to demonstrate to all present allows the presiding officer to demonstrate

to any person available at the polling station, including persons who do not vote at the

polling station, soldiers and security personnel who are not concerned with the election.

The proposal by the Bill has a number of advantages over the current provision, namely-

(a) The demonstration is done to people who can be ascertained unlike the current

provision where the people to whom the demonstration was done cannot be

asceftained since the demonstration is made to "all present". This amendment will

therefore mean that if there is need to prove compliance with the provision, the

evidence of the people who were available when the demonstration was being

done will be admissible since their identity is asceftained.

(b) The demonstration is done to persons who have an interest in the election since it

is now a requirement that the people who are available when the demonstration is

done must be registered voters in the area. The current provision allows the

demonstration to be done to any person, irrespective of whether they have an

interest or not or whether they are registered voters or not.

(c) Unlike the current provision which does not prescribe the minimum number of

people who must be available before polling starts, the proposed amendment

requires that at least 5 registered voters must be available before polling staft. This

will enhance transparency in the electoral process.

(d) However, th

quickly mobi

e proposal also runs a risk of being abused by candidates who may

Iise 5 of their own su ppofters before the mence voting,



thereby denying the other people the chance to scrutinize the sanctity of the ballot

box.

Transparency is a key principle for credible elections. A transparent election process is

one in which each step is open to scrutiny by stakeholders, political pafties, election

obseruers and voters alike, who are able to independently verify that the process is

conducted according to procedures and no irregularities have occurred. Providing

transparency in an election helps establish trust and public confidence in the process, as

voters have a means to verify the results are an accurate reflection of the will of the

people.

Recommendation

In light of the above, the Committee recommends that Clause 9 is supported albeit with

the amendment that the Polling Officer shall demonstrate to a full view of at least ten

registered voters that the ballot box is devoid of any content.

4.6. Special procedure for voting of persons in restricted areas

The Bill proposes to make changes to the procedure for voting of persons in restricted

areas. The Bill proposes to empower the Electoral Commission to make special provision

for voting for specified persons in restricted areas and operation areas. The provision

proposes to apply to the Military and not to any other person.

The proposed amendment needs to be rethought especially its application to the military.

Currently, section 38 of the principal Act obligates the EC to make special provision for

the collection of votes from patients in hospital, or persons admitted in sanatoria or homes

for the aged and similar institution, including the Military.

It is the considered opinion of the Committee the current provision is broader and it

recognizes the rights of every person, including persons who might not be able to come

to a polling station to cast their votes. The proposed amendment however is only limited

to the military personnel leaving out

need to be given preference in voting.

s, includingother professionals that might
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The provision is also not clear as to who declares a restricted or operation area, what

circumstances warrant its declaration, the role of Parliament or other independent

authority to determine whether the declaration of an area as a restricted area or operation

area are justifiable and the duration for such declaration. This unchecked discretion might

be open to abuse unless clear guidelines are set.

In rejecting the proposed amendment to the Bill, The Committee is guided by Article 59

of the Constitution of the Republic of Uganda, 1995 which guarantees the right of a

person to vote. The same Constitution, in Article 59 (3) enjoins the state to take all

necessary steps to ensure that all citizens qualified to vote register and exercise their

right to vote. The committee therefore believes that the amendment which seeks to take

away the civic rights of the other persons specifically mentioned in the current section 38

and reserue it only for persons in the army or special operation areas cannot be justified

in a free and democratic society.

In that regard therefore, the Committee agrees with the submissions of the electoral

Commission that there is need to make special provision for the collection of votes from

persons who are employed in institutions engaged in the administration of elections.

Recommendation

The Commiffee recommends that-

Section 3B is not amended as proposed in the Bill with the justification that the

amendments will limit the enjoyment of the right to vote by other persons except

for the military and persons in operation areas.

the EC is allowed to make rules for the collection of votes from persons employed

in institutions engaged in the administration of elections,

when the EC makes such rules,

newspaper of wide circulation.

it should be published in the and in a

a

a

a

CL
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GEN ERAL RECOM M EN DATION

I recommend that the Bill is passed into law, subject to the following amendments;

I beg to repoft.

N
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PROPOSED AMENDMENTS TO THE PARLIAMENTARY ELECTIONS

(AMENDMENT) BILL.2019

CLAUSE 1: AMENDMENT OF SECTION 17 OF THE PRTNCIPAL ACT

Clause 1 of the Bill is amended by redrafting the proposed (5) as follows

't(5) Where a new district or constituency is created after the general parliamentary

elections, the elections to fill the vacant elective position for the District or Constituency

Member of Parliament shall be held at the next general parliamentary elections."

Justification

o For clarity
. In order to comply with Article 1, 7B (t) (a) and (b) and Article 63 of the

Constitution to ensure that the district or constituency does not commence

immediately it is formed.
. To specify the general election being referred to in the provision.

CLAUSE 2: INSERTION OF SECTION lOA AND 1OB IN THE PRINCIPAL ACT

Clause 2 of the Bill is amended-

(a) By substituting for the proposed section 10A the following-
*10A. Eligibility to stand as independent candidate

(1) A person is eligible to stand for election as an independent candidate if that
person is not a member of a registered political party or organisation-

(a) having ceased to be a member of a political pafi or organisation

before nomination day;

(b) having had his or her membership of a political party or
organisation terminated before the nomination day; or

(c) having never been registered as a member of a political party or
organisation.

(2) A person shall be taken to have ceased to be a member of a political pafi
or organisation under subsection (1) (a) and (b), if that person has complied
with the law enacted pursuant to Article 83 (2b) of the Constitution
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prescribing the grounds and procedures to be followed before terminating a

person's membership to a political party or organisation.

(b) In the proposed section 10B, amend the proposed subsection (2) (a) by

deleting the word'foreign government'

Justification

To remove matters that infringe on the Constitution, specifically, Article 1, 7
Afticles 7, 27, 29 (1) (e), 72 (4) and 102 of the Constitution and section 3 (2)

of the Political Pafties and Organizations Act especially the requirement to wait
12 months before being eligible to stand in an election as well as the
requirement to be discharged by the political party.

To allow a person who has had his or her membership to a political parU or
organisation terminated before the nomination day to stand in the election as

an independent candidate.

The proposed subsection (2) is deleted since it conflicts with article B3(2b) of
the Constitution.

To require compliance with the law made pursuant to Article 83 (2b) of the

Constitution. Article B3 (2b) empowers parliament to enact a law to prescribe

the procedure and grounds that a political party or organisation must follow
before terminating the membership of a person in that political party or
organisation.

In 704

o

a

a

o

a To remove the ambiguity in the curent provision which appears to allow the
receipt of financial and other assistance from a domestic source which has

demonstrated an intention to overthrow the lawfully established Government

of Uganda, or to endanger the security of Uganda.

To expand the provision to prohibit the receipt of funds from any source,

foreign or domestic which has demonstrated an intention to overthrow the
lawfully established Government of Uganda, or to endanger the security of
Uganda.

o

CLAUSE 3: AMENDMENT OF SECTION 27 OF THE PRINCIPAL ACT

Delete Clause 3
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Justification:

The proposal to remove the time within which the commission may deliver
polling material willdisfranchise voters, cause delay in commencing polling and
is likely to affect the readiness of the Commission to conduct election yet
readiness to conduct elections is an essential ingredient in delivery of a free
and fair election.

Consequential amendment arising from the proposal to delete Clause B of the
Presidential elections (amendment) Bill on the same grounds.

a

a

CLAUSE 4: AMENDMENT OF SECTION 30 OF THE PRINCIPAL ACT

Clause 4 of the Bill is amended in paragraph (c), by substituting for the word 'five'the
word'ten'.

Justification

. To increase the number of persons that must be demonstrated to from 5 to
ten in order to enhance transparency of the vote.

CLAUSE 5: SUBSTITUTION OF SECTION 38 OF THE PRINCIPAL ACT

For Clause 5, there is substituted the following-

"5. Amendment of section 38 of the principal Act

Section 38 of the principal Act is amended-

(a) in subsection (1) by insefting immediately after the word-

(i) "persons", in the foufth line, the words "employed in institutions engaged in

the administration of elections and"

(ii) "gazette" the words " and in a newspaper of wide circulation the special
provisions and"

(b) by substituting for subsection (2) the following-
'(2) An area provided for voting for members of the Uganda People's

Defense Forces shall be outside of any barracks and the commission shall

not create special or separate polling stations exclusively for the army or

any other security personnel.
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Justification:

a

o

a

To allow the making of rules for the collection of votes from persons employed
in institutions engaged in the administration of elections,

To require the publication of the special provisions in the gazette and in a
newspaper of wide circulation,

The current section 3B is broader than the proposed amendment since it allows
the making of rules for the collection of votes from a wide range of persons

and not exclusively from the military.

The current provision is a furtherance of the command of article 59 of the
Constitution, amending it as proposed in the Bill will be considered regressive

to the enjoyment of such a right by the general populace.

The proposed amendment does not introduce anything new since already; the
Commission is empowered to make rules for the collection of votes from
soldiers and military personnel.

INSERTION NEW CLAUSE IMMEDIATELY AFTER CLAUSE 5

The Bill is amended by inserting the following new Clause immediately after Clause 5 as

follows-

"Insertion of new section 83A in the principal act

The Principle Act is amended by inserting immediately after section 83 the following-

"83A. Involvement of public officers in political campaigns

(1) A public officer who-

(a) campaigns, solicits for votes or public support for a candidate;

(b) uses or permits another person to use public resources for purposes of
campaigning, soliciting for votes or support for a candidate,

commits an offence and is liable on conviction to a flne not exceeding five hundred
currency points or imprisonment for a period not exceeding five years or both."

Justification
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In compliance with the recommendation of the Supreme Court in the case of
Amama Mbabazi vs Yoweri Kaguta Museveni, the Electoral Commission & the
Afforney General, Presidential Election Petition No. 7, wherein the Supreme Court
directed the enactment of legislation to explicitly prohibit public seruants from
involvement in political campaigns.

To maintain a level playing ground in political campaigns.

-END-
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